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Moot Proposition
· Magadh is a Sovereign, Socialist, Secular, Democratic Republic which gained independence in 1950. The Constitution of Magadh provides that Magadh is a Union of States. The Constitution provides for a federal structure of governance. The legislative, administrative and financial powers are divided between the Union and the Provinces under the Constitution. Part XI and Part XII of the Constitution read with Schedule VII  provide for detailed division of functional responsibilities and legislative and taxation powers of Union and Provincial governments. Magadh has 29 provinces. The Supreme Court of Magadh has declared that federalism is part of the basic structure of the Constitution of Magadh.
· An analysis of the constitutional division of financial powers and responsibilities for six decades shows that Union Government has more elastic sources of revenue as compared to provincial governments whereas provincial government are required to spend more. An analysis shows that of the combined revenues of the Union and all Provinces, Union collects about 60% of the total revenues whereas of the combined expenditure of the Union and all Provinces, Union spends around 40%. The position of Provinces, therefore, is the reverse i.e. all Provinces taken together collect around 40% of the total revenue generated in the country and they spend 60% of the combined expenditure of the Union and the Provinces. Therefore, there is mismatch of expenditure and resources at the Provincial level. 
· The Constitution, therefore, provided for a body i.e. National Finance Commission under Article 280 to correct this vertical fiscal imbalance. As per the Constitutional provision, the National Finance Commission is required to be appointed every five years. The National Finance Commission (NFC) is required to recommend to the President the distribution of net proceeds of Union Taxes, the percentage of union taxes to be distributed to the Provinces in order to correct the vertical fiscal imbalance. The NFC is also required to recommend the inter-se share of the Provinces in the divisible pool. NFC is appointed by the Union government without consulting the States. The appointments are made unilaterally by the Union and even the terms of reference of the NFC are made by the Union unilaterally. NFC, over the previous six decades, have devised its own procedure and have recommended to the Union, distribution of proceeds of Union taxes in accordance with formula devised by NFC. 


Over previous decades, every successive NFC have revised/changed the formula. There have been allegations of political bias in formula recommended by NFC.
· Article 275 of the Constitution of Magadh provides for giving of Statutory grants to the Provinces in need of assistance. These grants are to be given on the recommendations of the NFC. NFC, therefore, is required to recommend the principles for distribution of statutory grants and the respective share of each province in grants. In addition, Article 282 provides for discretionary grants. Grants under Article 282 are discretionary grants which the Union government can give to various provinces on the recommendations of various Union ministries and on the recommendations of other executive limbs of the Union. 
· Among the Provincial sphere, Value Added Tax (VAT), levied under entry 54 of List-II of the Constitution of Magadh, is the most potent revenue resource for the Provinces and it accounts for more than 60% of the revenues of the Provinces. Other taxes viz., Entertainment Taxes, Luxury Taxes, State Excises, Entertainment Taxes etc., account for about 20% of the total revenues of the Provinces. 
· In August 2014 new government of Vikas Party (VP) assumed office at the Federal level. The new government allegedly in order to make indirect tax reforms introduced constitutional amendment bill in the Parliament to introduce Goods and Services Tax (GST) in the entire country. The Bill was introduced in October 2014. It is pertinent to mention here that prior to 2014, Tax on sale or purchase of Goods (VAT) on intra-state transactions was levied under entry 54 of List II (Provincial List) and tax on inter-state sale or purchase of goods was levied under entry 92 A of Union List. There was no provision for levy of service tax in the Constitution, as originally drafted and an entry, 92-C, was inserted in Union List by an amendment of the Constitution in 2003. 
· The statement of objects and reasons for the proposed amendment of the Constitution provides that the amendment is desirable in order to reduce/eliminate artificial tax barriers and to make the entire country as one common market where there are no tax barriers. The Union claimed that there are multiple taxes in different provinces which hinders the free flow of goods and services throughout the country and that the rates of taxes are different in different provinces. The Union also claimed that introduction GST is in national interest and it will boost the GDP of the country.


· The Bill provides that GST shall be levied by the Union government and it shall subsume various state taxes viz., VAT, Luxury Taxes, Entertainment Taxes, State Excise etc. Various Union taxes are also to be subsumed in GST i.e. Central Sales Tax, Central Excises, Service Tax etc.  The Bill provided that GST shall be levied exclusively by the Union government and the entries pertaining to Provincial Taxes in the Provincial List (VAT, Luxury Taxes, Entertainment Taxes, State Excise) shall be omitted. The Bill provides that since the Union taxes are shareable with the Provinces, therefore, proceeds of GST shall also be shareable with the Provinces on the recommendations of NFC.
· Some political developments are noteworthy. In 2014, Vikas Party came to power in Union with thumping majority., However, it did not have the numbers in the Upper House. It also had governments in thirteen provinces. The proposed Constitutional amendment, is required to be passed by special majority in both houses of Parliament and is required to be ratified by atleast 50% of the Provincial Legislatures. The Constitutional Amendment Bill was passed by the Lower House but was rejected by the Upper House. Thereafter, the President of the Union summoned Joint Sitting of both the Houses of Parliament in December 2014 wherein the Bill was passed. 
· The Bill has since been ratified by 13 Provincial Legislatures where VP is in power. Other Provinces have strongly resisted and opposed the Bill on various grounds including
1) That the Bill abrogates financial autonomy of the Provinces.
2) That once the scheme suggested by the Bill becomes effective, it will result in total centralization of revenues and the Union shall be collecting more than 85% of the total revenues generated in the country.
3) That Federalism is part of Basic Structure of the Constitution and the Bill will turn the country into a Unitary System which is against the basic feature of the Constitution.
4) That the Union is using various tactics to compel the Provinces to ratify the bill. The Provinces allege that the Union is using its fiscal superiority to compel the Provinces to ratify the amendment. Many opposing Provinces claimed that the Union has not released the share of provincial taxes and share in grants for the year 2014-15.
5) That if the Bill is ratified, Provinces will be reduced to mere appendages which is against the fabric of the Constitution.

· Provinces have claimed that the Union has issued discretionary grants during the last one year only to those Provinces which have ratified the Bill and where the VP is in power. Harit Pradesh is a Province in Magadh. The Chief Minister of the Province of Harit Pradesh hasbeen very vociferous against the Union Government. It organized a meeting of Chief Ministers of all opposing Provinces wherein it was resolved to challenge the constitutionality of the Bill. Harit Pradesh filed a suit against the Government of Magadh challenging the Bill in January 2015. Other 13 Provinces have joined the Suit whereas two provinces have not joined the suit. The government of Harit Pradesh has also claimed that Union has not released the Provincial Share in Union Taxes as recommended by the Finance Commission (and accepted by Union government) for the financial year 2014-15. It claimed that Union has not released statutory grants to the Province which the Union was obliged to issue once it accepted the Report of the NFC. The Union on the other hand claimed that the share in taxes and grants has not been stopped though there is delay on account of non-settlement of accounts with Provinces and non-supply of financial data by the Provinces where opposition parties are in power. The Government of Harit Pradesh has alleged that two provinces, who have not joined the suit, are in deep financial crisis and are unable to pay salaries to their employees for last two months. The provincial government of Harit Pradesh has alleged that these two provinces are being allured by the Union government to ratify the amendment with the assurance that they will be given financial support package to bail them out of financial crisis. It is claimed by the Provincial government that such bargaining is illegal, unconstitutional and against the federal principle which is dominant in the Constitution of Magadh.
· Another development is noteworthy. As per Article 243 I read with 243 Y, the Governor of a State is required to appoint Provincial Finance Commission (PFC) at the expiration of every fifth year to review the financial position of the Panchayats and Municipalities. Province of Harit Pradesh has not appointed the PFC despite the fact that the appointment of PFC was due in October 2014. After Harit Pradesh filed the suit against the Union of Magadh, Union Government immediately in January 2015 issued a direction to the Provincial government of Harit Pradesh to immediately appoint PFC in conformity with Constitutional Provisions. However, no such PFC was appointed and accordingly the Union government declared that Government of the Province can not be carried on in accordance with the Constitution and by Presidential Proclamation suspended the Provincial government of Harit Pradesh. The Chief Minister (Harishankar Prasad) has challenged the suspension of his Government in Supreme Court. Both the suits have been clubbed together.
· Constitution of Magadh is analogous to Constitution of India
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